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Part V. 
CASE OF THE WILLIAM P. FRYE. 



The Secretary of State to Ambassador Gerard. 

[Telegram.] 
No. 1446.] Department op State, 

Washington, March 81, 191 5. 
You are instructed to present the following note to the German 
Foreign Office: 

Under instructions from my Government I have the honor to present a claim for 
$228,059.54, with interest from January 28, 1915, against the German Government 
on behalf of the owners and captain of the American sailing vessel William P. Frye 
for damages suffered by them on account of the destruction of that vessel on the high 
seas by the German armed cruiser Prim Eitel Friedrich, on January 28, 1915. 

The facts upon which this claim arises and by reason of which the German Gov- 
ernment is held responsible by the Government of the United States for the attend- 
ant loss and damages are briefly as follows: 

The William P. Frye, a steel sailing vessel of 3,374 tons gross tonnage, owned by 
American citizens and sailing under the United States flag and register, cleared from 
Seattle, Wash., November 4, 1914, under charter to M. H. Houser, of Portland, Oreg., 
bound for Queenstown, Falmouth, or Plymouth for orders, with a cargo consisting 
solely of 186,950 bushels of wheat owned by the aforesaid Houser and consigned 
"unto order or to its assigns," all of which appears from the ship's papers which were 
taken from the vessel at the time of her destruction by the commander of the German 
cruiser. 

On January 27, 1915, the Prim Eitel Friedrich encountered the Frye on the high 
seas, compelled her to stop, and sent on board an armed boarding party, who took 
possession. After an examination of the ship's papers the commander of the cruiser 
directed that the cargo be thrown overboard, but subsequently decided to destroy 
the vessel, and on the following morning, by his order, the Frye was sunk. 
The claim of the owners and captain consists of the following items: 

Value of ship, equipment, and outfit $150,000 . 00 

Actual freight as per freight list, 5034 1000/2240 tons at 

32-6— £8180-19-6 at $4.86 39,759.54 

Traveling and other expenses of Capt. Kiehne and Arthur 
Sewall & Co., agents of ship, in connection with making 

affidavits, preparing and filing claim 500.00 

Personal effects of Capt. H. H. Kiehne 300.00 

Damages covering loss due to deprivation of use of ship 37,500.00 

Total 228,059.54 
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By direction of my Government, I have the honor to request that full reparation 
be made by the German Government for the destruction of the William P. Frye by 
the German cruiser Prim Eitel Fried/rich. 

Bryan. 



Ambassador Gerard to the Secretary of State. 

No. 1984.] American Embassy, 

Berlin, April 5, 1916. 

The following is translation of the reply of the Foreign Office to my 
note of April 3 : 

German Foreign Office, 

Berlin, April 6, 1915. 

The undersigned has the honor to make reply to the note of his Excellency, Mr. 
James W. Gerard, Ambassador, the United States of America, dated the 3d instant, 
foreign office No. 2892, relative to claims for damages for the sinking of the American 
merchant vessel William P. Frye by the German auxiliary cruiser Prim Eitel Fried- 
rich. 

According to the reports which have reached the German Government the com- 
mander of the Prim Eitel Friedrich stopped the William P. Frye on the high seas 
January 27, 1915, and searched her. He found on board a cargo of wheat consigned 
to Queenstown, Falmouth, or Plymouth to order. After he had first tried to remove 
the cargo from the William P. Frye he took the ship's papers and her crew on board 
and sank ship. 

It results from these facts that the German commander acted quite in accordance 
with the principles of international law as laid down in the Declaration of London 
and the German prize ordinance. The ports of Queenstown, Falmouth, and Ply- 
mouth, whither the ship visited was bound, are strongly fortified English coast 
places, which, moreover, serve as bases for the British naval forces. The cargo of 
wheat being food or foodstuffs, was conditional contraband within the meaning of 
article 24, No. 1, of the Declaration of London, and article 23, No. 1, of the German 
prize ordinance, and was therefore to be considered as destined for the armed forces 
of the enemy, pursuant to articles 33 and 34 of the Declaration of London and 
articles 32 and 33 of the German prize ordinance, and to be treated as contraband 
pending proof of the contrary. This proof was certainly not capable of being ad- 
duced at the time of the visiting of the vessel, since the cargo papers read to order. 
This, however, furnished the conditions under which, pursuant to article 49 of the 
Declaration of London and article 113 of the German prize ordinance the sinking of 
the ship was permissible, since it was not possible for the auxiliary cruiser to take 
the prize into a German port without involving danger to its own security or the 
success of its operations. The duties devolving upon the cruiser before destruction 
of the ship, pursuant to article 50 of the Declaration of London and article 116 of the 
German prize ordinance, were fulfilled by the cruiser in that it took on board all the 
persons found on the sailing vessel, as well as the ship's papers. 
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The legality of the measures taken by the German commander is furthermore 
subject to examination by the German prize court pursuant to article 51 of the 
Declaration of London and section 1, No. 2, of the German Code of Prize Procedure. 
These prize proceedings will be instituted before the prize court at Hamburg as soon 
as the ship's papers are received and will comprise the settlement of questions whether 
the destruction of the cargo and the ship was necessary within the meaning of arti- 
cle 49 of the Declaration of London; whether the property sunk was liable to capture; 
and whether, or to what extent, indemnity is to be awarded the owners. In the 
trial the owners of ship and cargo would be at liberty, pursuant to article 34, para- 
graph 3, of the Declaration of London, to adduce proof that the cargo of wheat had 
an innocent destination and did not, therefore, have the character of contraband. 
If such proof is not adduced, the German Government would not be liable for any 
compensation whatever, according to the general principles of international law. 

However, the legal situation is somewhat different in the light of the special stipu- 
lations applicable to the relations between Germany and the United States since 
article 13 of the Prussian-American treaty of friendship and commerce of July 11, 
1799, taken in connection with article 12 of Prussian-American treaty of commerce 
and navigation of May 1 , 1828, provides that contraband belonging to the subjects 
or citizens of either party can not be confiscated by the other in any case but only 
detained or used in consideration of payment of the full value of the same. On the 
ground of this treaty stipulation which is as a matter of course binding on the German 
prize court the American owners of ship and cargo would receive compensation even 
if the court should declare the cargo of wheat to be contraband. Nevertheless the 
approaching prize proceedings are not rendered superfluous since the competent 
prize court must examine into the legality of the capture and destruction and also 
pronounce upon the standing of the claimants and the amount of indemnity. 

The undersigned begs to suggest that the ambassador bring the above to the 
knowledge of his Government and avails himself, etc. 

(Signed) Jagow. 

April 4, 1915. 

Gerard. 



The Secretary of State to Ambassador Gerard. 

No. 1583.] Department of State, 

Washington, April 28, 1915. 
You are instructed to present the following note to the German For- 
eign Office : 

In reply to Your Excellency's note of the 5th instant, which the Government of 
the United States understands admits the liability of the Imperial German Govern- 
ment for the damages resulting from the sinking of the American sailing vessel 
William P. Frye by the German auxiliary cruiser Prinz Eitel Friedrich on January 28 
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last, I have the honor to say, by direction of my Government, that while the prompt- 
ness with which the Imperial German Government has admitted its liability is 
highly appreciated, my Government feels that it would be inappropriate in the cir- 
cumstances of this case, and would involve unnecessary delay to adopt the sugges- 
tion in your note that the legality of the capture and destruction, the standing of the 
claimants, and the amount of indemnity should be submitted to a prize court. 

Unquestionably the destruction of this vessel was a violation of the obligations 
imposed upon the Imperial German Government under existing treaty stipulations 
between the United States and Prussia, and the United States Government, by virtue 
of its treaty rights, has presented to the Imperial German Government a claim for 
indemnity on account of the resulting damages suffered by American citizens. The 
liability of the Imperial German Government and the standing of the claimants as 
American citizens and the amount of indemnity are all questions which lend them- 
selves to diplomatic negotiation between the two Governments, and happily the 
question of liability has already been settled in that way. The status of the claimants 
and the amount of the indemnity are the only questions remaining to be settled, and 
it is appropriate that they should be dealt with in the same way. 

The Government of the United States fully understands that, as stated in your 
excellency's note, the German Government is liable under the treaty provisions above 
mentioned for the damages arising from the destruction of the cargo as well as from 
the destruction of the vessel. But it will be observed that the claim under discussion 
does not include damages for the destruction of the cargo, and the question of the 
value of the cargo therefore is not involved in the present discussion. 

The Government of the United States recognizes that the German Government 
will wish to be satisfied as to the American ownership of the vessel, and the amount 
of the damages sustained in consequence of her destruction. 

These matters are readily ascertainable and if the German Government desires 
any further evidence in substantiation of the claim on these points in addition to 
that furnished by the ship's papers, which are already in the possession of the German 
Government, any additional evidence found necessary will be produced. In that 
case, however, inasmuch as any evidence which the German Government may wish 
to have produced is more accessible and can more conveniently be examined in the 
United States than elsewhere, on account of the presence there of the owners and 
captain of the William. P. Frye and their documentary records, and other possible 
witnesses, the Government of the United States ventures to suggest the advisability 
of transferring the negotiations for the settlement of these points to the imperial 
German embassy at Washington. 

In view of the admission of liability by reason of specific treaty stipulations, it has 
become unnecessary to enter into a discussion of the meaning and effect of the Dec- 
laration of London, which is given some prominence in Your Excellency's note of 
April S, further than to say that, as the German Government has already been ad- 
vised, the Government of the United States does not regard the Declaration of 
London as in force. 

Bkyan. 



184 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

Ambassador Gerard to the Secretary of State. 

[Telegram.] 
No. 2391.] 

American Embassy, 
Berlin, June 7, 1915. 
The following is the text of the reply of the German Government in 
the Frye case: 

The undersigned has the honor to make the following reply to the note of His 
Excellency Mr. James W. Gerard, Ambassador of the United States of America, 
dated April 30, 1915 (F. O. No. 3291), on the subject of the sinking of the American 
sailing vessel WiMam P. Frye by the German auxiliary cruiser Prim Eitel Fried/rich: 

The German Government can not admit that, as the American Government as- 
sumes, the destruction of the sailing vessel mentioned constitutes a violation of the 
treaties concluded between Prussia and the United States at an earlier date and now 
applicable to the relations between the German Empire and the United States or of 
the American rights derived therefrom. For these treaties did not have the inten- 
tion of depriving one of the contracting parties engaged in war of the right of stopping 
the supply of contraband to his enemy when he recognizes the supply of such articles 
as detrimental to his military interests. On the contrary, Article 13 of the Prussian- 
American Treaty of July 11, 1799, expressly reserves to the party at war the right 
to stop the carrying of contraband and to detain the contraband; it follows then that 
if it can not be accomplished in any other way, the stopping of the supply may in 
the extreme case be effected by the destruction of the contraband and of the ship 
carrying it. As a matter of course, the obligation of the party at war to pay compen- 
sation to the interested persons of the neutral contracting party remains in force 
whatever be the manner of stopping the supply. 

According to general principles of international law, any exercise of the right of 
control over the trade in contraband is subject to the decision of the Prize Courts, 
even though such right may be restricted by special treaties. At the beginning of 
the present war Germany, pursuant to these principles, established by law prize 
jurisdiction for cases of the kind under consideration. The case of the William P. 
Frye is likewise subject to the German prize jurisdiction, for the Prussian-American 
Treaties mentioned contain no stipulation as to how the amount of the compensation 
provided by Article 13 of the treaty cited is to be fixed. The German Government, 
therefore, complies with its treaty obligations to a full extent when the Prize Courts 
instituted by it in accordance with international law proceed in pursuance of the 
treaty stipulations and thus award the American interested persons equitable in- 
demnity. There would, therefore, be no foundation for a claim of the American 
Government, unless the Prize Courts should not grant indemnity in accordance with 
the treaty; in such an event, however, the German Government would not hesitate 
to arrange for equitable indemnity notwithstanding. For the rest, prize proceedings 
in the case of the Frye are indispensable, apart from the American claims, for the 
reason that other claims of neutral and enemy interested parties are to be considered 
in the matter. 
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As was stated in .the note of April 4 last, the Prize Court will have to decide the 
questions whether the destruction of the ship and cargo was legal; whether and under 
what conditions the property sunk was liable to confiscation, and to whom and in 
what amount indemnity is to be paid provided application therefor is received. 
Since the decision of the Prize Court must first be awaited before any further position 
is taken by the German Government, the simplest way for the American interested 
parties to settle their claims would be to enter them in the competent quarter in 
accordance with the provisions of the German Code of Prize Procedure. 

The undersigned begs to suggest that the ambassador bring the above to the 
knowledge of his Government, and avails himself at the same time of the opportunity 
to renew the assurances of his most distinguished consideration. 

(Signed.) v. Jagow. 
Gerard. 



The Secretary of State to Ambassador Gerard. 

[Telegram.] 

No. 1868.] Department of State, 

Washington, June 24, 1915. 
You are instructed to present the following note to the German 
Minister of Foreign Affairs: 

I have the honor to inform Your Excellency that I duly communicated to my 
Government your note of the 7th instant on the subject of the claim presented in my 
note of April 3d last, on behalf of the owners and captain of the American sailing 
vessel William P. Frye in consequence of her destruction by the German auxiliary 
cruiser Prinz Eitel Friedrich. 

In reply I am instructed by my Government to say that it has carefully considered 
the reasons given by the Imperial German Government for urging that this claim 
should be passed upon by the German Prize Court instead/of being settled by direct 
diplomatic discussion between the two Governments, as proposed by the Govern- 
ment of the United States, and that it regrets to find that it can not concur in the 
conclusions reached by the Imperial German Government. 

As pointed out in my last note to you on this subject, dated April 30, the Govern- 
ment of the United States has considered that the only question under discussion 
was the method which should be adopted for ascertaining the amount of the in- 
demnity to be paid under an admitted liability, and it notes with surprise that in 
addition to this question the Imperial German Government now desires to raise some 
questions as to the meaning and effect of the treaty stipulations under which it has 
admitted its liability. 

If the Government of the United States correctly understands the position of the 
Imperial German Government as now presented, it is that the provisions of Article 13 
of the Treaty of 1799 between the United States and Prussia, which is continued in 
force by the Treaty of 1828, justified the commander of the Prinz Eitel Friedrich in 
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sinking the William P. Frye, although making the Imperial German Government 
liable for the damages suffered in consequence, and that inasmuch as the treaty pro- 
vides no specific method for ascertaining the amount of indemnity to be paid, that 
question must be submitted to the German Prize Court for determination. 

The Government of the United States, on the other hand, does not find in the 
treaty stipulations mentioned any justification for the sinking of the Frye, and does 
not consider that the German Prize Court has any jurisdiction over the question of 
the amount of indemnity to be paid by the Imperial German Government on ac- 
count of its admitted liability for the destruction of an American vessel on the high 
seas. 

You state in your note of the 7th instant that Article 13 of the above-mentioned 
treaty of 1799 "expressly reserves to the party at war the right to stop the carrying 
of contraband and to detain the contraband; it follows then that if it can not be 
accomplished in any other way, the stopping of the supply may in the extreme case 
be effected by the destruction of the contraband and of the ship carrying it." 

The Government of the United States can not concur in this conclusion. On the 
contrary, it holds that these treaty provisions do not authorize the destruction of a 
neutral vessel in any circumstances. By its express terms the treaty prohibits even 
the detention of a neutral vessel carrying contraband if the master of the vessel is 
willing to surrender the contraband. Article 13 provides "in the case supposed of a 
vessel stopped for articles of contrabands if the master of the vessel stopped will 
deliver out the goods supposed to be of contraband nature, he shall be admitted to 
do it, and the vessel shall not in that case be carried into any port, nor further de- 
tained, but shall be allowed to proceed on her voyage." 

In this case the admitted facts show that pursuant to orders from the commander 
of the German cruiser, the master of the Frye undertook to throw overboard the 
cargo of that vessel, but that before the work of delivering out the cargo was finished 
the vessel with the cargo was sunk by order of the German commander. 

For these reasons, even if it be assumed as Your Excellency has done, that the 
cargo was contraband, your contention that the destruction of the vessel was justi- 
fied by the provisions of Article 13 does not seem to be well founded. The Govern- 
ment of the United States has not thought it necessary in the discussion of this case 
to go into the question of the contraband or noncontraband character of the cargo. 
The Imperial German Government has admitted that this question makes no differ- 
ence so far as its liability for damages is concerned, and the result is the same so far 
as the justification for the sinking of the vessel is concerned. As shown above, if 
we assume that the cargo was contraband, the master of the Frye should have been 
allowed to deliver it out, and the vessel should have been allowed to proceed on her 
voyage. 

On the other hand, if we assume that the cargo was noncontraband, the destruction 
either of the cargo or the vessel could not be justified in the circumstances of this 
case under any accepted rule of international law. Attention is also called to the 
provisions of Article 12 of the Treaty of 1785 between the United States and Prussia, 
which, like Article 13 of the Treaty of 1799, was continued in force by Article 12 
of the Treaty of 1828. So far as the provisions of Article 12 of the treaty of 1785 
apply to the question under consideration, they are as follows: 

"If one of the contracting parties should be engaged in war with any other Power, 
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the free intercourse and commerce of the subjects or citizens of the party remaining 
neuter with the belligerent Powers shall not be interrupted. On the contrary, in 
that case, as in full peace the vessels of the neutral party may navigate freely to and 
from the ports and on the coasts of the belligerent parties, free vessels making free 
goods, insomuch that all things shall be adjudged free which shall be on board any 
vessel belonging to the neutral party, although such things belong to an enemy of 
the other." 

It seems clear to the Government of the United States, therefore, that whether the 
cargo of the Frye is regarded as contraband or as noncontraband, the destruction of 
the vessel was, as stated in my previous communication on this subject, "a violation 
of the obligations imposed upon the Imperial German Government under existing 
treaty stipulations between the United States and Prussia." 

For these reasons the Government of the United States must disagree with the 
contention which it understands is now made by the Imperial German Government 
that an American vessel carrying contraband may be destroyed without liability 
or accountability beyond the payment of such compensation for damages as may be 
fixed by a German Prize Court. The issue thus presented arises on a disputed inter- 
pretation of treaty provisions, the settlement of which requires direct diplomatic 
discussion between the two Governments, and can not properly be based upon the 
decision of the German Prize Court, which is in no way conclusive or binding upon the 
Government of the United States. 

Moreover, even if no disputed question of treaty interpretation was involved, the 
admission by the Imperial German Government of its liability for damages for sink- 
ing the vessel would seem to make it unnecessary, so far as this claim is concerned, 
to ask the Prize Court to decide "whether the destruction of the ship and cargo was 
legal, and whether and under what conditions the property sunk was liable to con- 
fiscation," which, you state in your note dated June 7, are questions which should be 
decided by the Prize Court. In so far as these questions relate to the cargo, 
they are outside of the present discussion, because, as pointed out in my pre- 
vious note to you on the subject dated April 30, "the claim under discussion does not 
include damages for the destruction of the cargo." 

The real question between the two Governments is what reparation must be made 
for a breach of treaty obligations, and that is not a question which falls within the 
jurisdiction of a Prize Court. 

In my first note on the subject the Government of the United States requested 
that "full reparation be made by the Imperial German Government for the destruc- 
tion of the William P. Frye." Reparation necessarily includes an indemnity for the 
actual pecuniary loss sustained, and the Government of the United States takes this 
opportunity to assure the Imperial German Government that such an indemnity, 
if promptly paid, will be accepted as satisfactory reparation, but it does not rest with 
a Prize Court to determine what reparation should be made or what reparation would 
be satisfactory to the Government of the United States. 

Your Excellency states in your note of June 7 that in the event the Prize Court 
should not grant indemnity in accordance with the treaty requirements, the Ger- 
man Government would not hesitate to arrange for equitable indemnity, but it is also 
necessary that the Government of the United States should be satisfied with the 
amount of the indemnity, and it would seem to be more appropriate and convenient 
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that an arrangement for equitable indemnity should be agreed upon now rather than 
later. The decision of the Prize Court, even on the question of the amount of in- 
demnity to be paid, would not be binding or conclusive on the Government of the 
United States. 

The Government of the United States also dissents from the view expressed in 
your note that "there would be no foundation for a claim of the American Govern- 
ment unless the Prize Courts should not grant indemnity in accordance with the 
treaty." The claim presented by the American Government is for an indemnity for 
a violation of a treaty, in distinction from an indemnity in accordance with the 
treaty, and therefore is a matter for adjustment by direct diplomatic discussion be- 
tween the two Governments and is in no way dependent upon the action of a German 
Prize Court. 

For the reasons above stated the Government of the United States can not recog- 
nize the propriety of submitting the claim presented by it on behalf of the owners and 
captain of the Frye to the German Prize Court for settlement. 

The Government of the United States is not concerned with any proceedings which 
the Imperial German Government may wish to take on "other claims of neutral 
and enemy interested parties" which have not been presented by the Government of 
the United States, but which you state in your note of June 7 make Prize Court 
proceedings in this case indispensable, and it does not perceive the necessity for post- 
poning the settlement of the present claim pending the consideration of those other 
claims by the Prize Court. 

The Government of the United States, therefore, suggests that the Imperial Ger- 
man Government reconsider the subject in the light of these considerations, and 
because of the objections against resorting to the Prize Court the Government of the 
United States renews its former suggestion that an effort be made to settle this claim 
by direct diplomatic negotiations. 

Lansing. 



Ambassador Gerard to the Secretary of State. 

[Telegram.] 

No. 2656.] American Embassy, 

Berlin, July 30, 1915. 

Following note received: 

Foreign Office, Berlin, July 30, 1916. 

The undersigned has the honor to inform His Excellency, Mr. James W. Gerard, 
Ambassador of the United States of America, in reply to the note of the 26th ultimo, 
Foreign Office No. 3990, on the subject of the sinking of the American merchant 
vessel William P. Frye by the German auxiliary cruiser Prim Eitel Friedrich, that 
the points of view brought out in the note have been carefully examined by the Im- 
perial German Government. This examination has led to the following conclusions: 

The Government of the United States believes that it is incumbent upon it to take 
the position that the treaty rights to which America is entitled, as contained in Ar- 
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tide 12 of the Prussian-American treaty of amity and commerce of September 10, 
1785, in Article 13 of the Prussian-American treaty of amity and commerce of July 11, 
1799, were violated by the sinking of the William P. Frye. It interprets these ar- 
ticles as meaning that a merchantman of the neutral contracting party carrying con- 
traband can not in any circumstances be destroyed by a warship of the belligerent 
contracting party, and that the sinking of the William P. Frye was, therefore, in 
violation of the treaty, even if her cargo should have consisted of contraband, which 
it leaves outside of the discussion. 

The German Government can not accept this view. It insists as heretofore that 
the commander of the German auxiliary cruiser acted in the legal exercise of the 
right of control of trade in contraband enjoyed by warships of belligerent nations, 
and that the treaty stipulations mentioned merely oblige the German Government 
to make compensation for the damage sustained by the American citizens concerned. 

It is not disputed by the American Government that, according to general principles 
of international law, a belligerent is authorized in sinking neutral vessels under al- 
most any conditions for carrying contraband. As is well known, these principles 
were laid down in Articles 49 and 50 of the Declaration of London, and were recognized 
at that time by the duly empowered delegates of all the nations which participated 
in the conference, including the American delegates, to be declarative of existing 
international law (see preliminary clause of the Declaration of London); moreover, 
at the beginning of the present war, the American Government proposed to the bel- 
ligerent nations to ratify the Declaration of London and give its provisions formal 
validity also. 

The German Government has already explained in its note of April 4 last for what 
reasons it considers that the conditions justifying the sinking under international 
law were present in the case of the William P. Frye. The cargo consisted of condi- 
tional contraband, the destination of which for the hostile armed forces was to be 
presumed under the circumstances; no proof to overcome this presumption has been 
furnished. More than half the cargo of the vessel was contraband, so that the vessel 
was liable to confiscation. The attempt to bring the American vessel into a German 
port would have greatly imperiled the German vessel in the given situation of the 
war, and at any rate practically defeated the success of her further operations. Thus 
the authority for sinking the vessel was given according to general principles of inter- 
national law. 

There only remains then to be examined the question how far the Prussian-Ameri- 
can treaty stipulations modify these principles of international law. 

In this connection Article 12 of the treaty of 1785 provides that in the event of a 
war between one of the contracting parties with another power the free commerce 
and intercourse of the nationals of the party remaining neutral with the belligerent 
powers shall not be interrupted, but that on the contrary the vessel of the neutral 
party may navigate freely to and from the ports of the belligerent powers, even 
neutralizing enemy goods on board thereof. However, this article merely formulates 
general rules for the freedom of maritime intercourse and leaves the question of 
contraband untouched; the specific stipulations on this point are contained in the 
following article, which is materially identical with Article 13 of the treaty of 1799 
now in force. 

The plain intention of Article 13 is to establish a reasonable compromise between 
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the military interests of the beEigerent contracting party and the commercial inter- 
ests of the neutral party. On the one hand the belligerent party is to have the right 
to prevent the transportation of war supplies to his adversaries even when carried on 
vessels of the neutral party; on the other hand the commerce and navigation of the 
neutral party is to be interfered with as little as possible by the measures necessary 
for such prevention, and reasonable compensation is to be paid for any inconven- 
ience or damage which may nevertheless ensue from the proceeding of the belliger- 
ent party. 

Article 13 recites the following means whereby the belligerent party can prevent 
the vessels of the neutral party from carrying war supplies to his adversary. The 
detention of the ship and cargo for such length of time as the belligerent may think 
necessary; furthermore the taking over of the war stores for his own use, paying the 
full value of the same as ascertained at the place of destination. The right of sinking 
is not mentioned in the treaty and is therefore neither expressly permitted nor ex- 
pressly prohibited, so that on this point the party stipulations must be supplemented 
by the general rules of international law. From the meaning and spirit of the treaty 
it really appears out of the question that it was intended to expect of the belligerent 
that he should permit a vessel loaded with contraband, for example a shipment of 
arms and ammunition of decisive importance for the outcome of the war, to pro- 
ceed unhindered to his enemy when circumstances forbid the carrying of the vessel 
into port, if the general rules of international law allow sinking of the vessel. 

The remaining stipulations of Article 13 must likewise be considered in this light; 
they provide that the captain of a vessel stopped shall be allowed to proceed on his 
voyage if he delivers out the contraband to the warship which stopped his vessel. 
For such delivering out can not of course be considered when the ensuing loss of time 
imperils either the warship herself or the success of her other operations. In the 
case of the William P. Frye the German commander at first tried to have matters 
settled by the delivery of contraband, but convinced himself of the impracticability 
of this attempt in that it would expose his ship to attack by whatever superior force 
of enemy war vessels pursuing him and was accordingly obliged to determine upon 
the sinking of the Frye. Thus he did not exceed on this point the limits to which 
he was bound by Article 13. 

However, Article 13 asserts itself here to the extent that it founds the obligation to 
compensate the American citizens affected, whereas according to the general rules 
of international law the belligerent party does not need to grant compensation for a 
vessel lawfully sunk. For if, by Article 13, the mere exercise of right of highways 
makes the belligerent liable for compensation, this must apply a fortiori to the exer- 
cise of the right of sinking. 

The question whether the German commander acted legally was primarily a sub- 
ject for the consideration of the German prize courts according to general principles 
of international law as laid down; also in Article 1 of The Hague Convention for the 
establishment of an international prize court and in Article 51 of the Declaration of 
London. The German Government consequently laid the case of William P. Frye 
before the competent prize court at Hamburg, as was stated in its note of the 7th 
ultimo. This court found by its judgment of the 10th instant that the cargo of the 
American vessel William P. Frye was contraband, that the vessel could not be carried 
into port, and that the sinking was therefore justified; at the same time the court 
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expressly recognized the validity of the Prussian-American treaty stipulations 
severally mentioned for the relations between the German Empire and America, 
so that the sinking of the ship and cargo, so far as American property, makes the 
German Empire liable for indemnity. The prize court was unable to fix the indemnity 
itself, since it had no data before it, failing the receipt of the necessary detail from 
the parties interested. 

It will now be necessary to settle these points in a different way. The German 
Government suggests as the simplest way that each of the two Governments desig- 
nate an expert, and that the two experts jointly fix the amount of indemnity for the 
vessel and any American property which may have been sunk with her. The German 
Government will promptly pay the amount of indemnity thus ascertained; it ex- 
pressly declares, however, reverting to what has been stated above, that this payment 
does not constitute satisfaction for the violation of American treaty rights, but a 
duty or policy of this Government founded on the existing treaty stipulations. 

Should the American Government not agree to this manner of' settling the matter, 
the German Government is prepared to submit the difference of opinion as being a 
question of the interpretation of the existing treaties between Germany and the 
United States to the tribunal at The Hague, pursuant to Article 38 of The Hague 
Convention for the pacific settlpment of international disputes. 

The undersigned begs to suggest that the Ambassador bring the above to the at- 
tention of his Government and avails himself, etc., 

von Jagow. 
Gerard. 



The Secretary of State to Ambassador Gerard. 
[Telegram.] 

No. 2057.] Department of State, 

Washington, August 10, 1915. 

You are instructed to present the following note to the German Min- 
ister for Foreign Affairs: 

Under instructions from my Government, I have the honor to inform 
Your Excellency in reply to your note of July 30 in regard to the claim for 
reparation for the sinking of the William P. Frye, that the Government 
of the United States learns with regret that the objections urged by it 
against the submission of this case to the prize court for decision have not 
commended themselves to the Imperial German Government, and it 
equally regrets that the reasons presented by the Imperial German 
Government for submitting this case to the prize court have failed to 
remove the objections of the Government of the United States to the 
adoption of that course. As this disagreement has been reached after 
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the full presentation of the views of both Governments in our previous 
correspondence, a further exchange of views on the questions in dispute 
would doubtless be unprofitable, and the Government of the United 
States therefore welcomes Your Excellency's suggestion that some 
other way should be found for settling this case. 

The two methods of settlement proposed as alternative suggestions in 
Your Excellency's note have been given careful consideration, and it is 
believed that if they can be combined so that they may both be adopted, 
they will furnish a satisfactory basis for the solution of the questions at 
issue. 

The Government of the United States has already expressed its de- 
sire that the question of the amount of indemnity to be paid by the 
Imperial German Government under its admitted liability for the losses 
of the owners and captain on account of the destruction of the Frye 
should be settled by diplomatic negotiation, and it entirely concurs with 
the suggestion of the Imperial German Government that the simplest 
way would be to agree, as proposed in your note, "that each of the two 
Governments designate an expert and that the two experts jointly fix 
the amount of indemnity for the vessel and any American property 
which may have been sunk with her," to be paid by the Imperial Ger- 
man Government when ascertained as stated in your note. It is assumed 
that the arrangement will include some provision for calling in an um- 
pire in case the experts fail to agree. 

The Government of the United States notes that your suggestion is 
made with the express reservation that a payment under this arrange- 
ment would not constitute an admission that American treaty rights had 
been violated, but would be regarded by the Imperial German Govern- 
ment merely as fulfilling a duty or policy founded on existing treaty 
stipulations. A payment made on this understanding would be entirely 
acceptable to the Government of the United States, provided that the 
acceptance of such payment should likewise be understood to be without 
prejudice to the contention of the Government of the United States 
that the sinking of the Frye was without legal justification, and provided 
also that an arrangement can be agreed upon for the immediate submis- 
sion to arbitration of the question of legal justification, in so far as it 
involves the interpretation of existing treaty stipulations. 

There can be no difference of opinion between the two Governments 
as to the desirability of having this question of the true intent and mean- 
ing of their treaty stipulations determined without delay, and to that 
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end the Government of the United States proposes that the alternative 
suggestion of the Imperial German Government also be adopted, so 
that this question of treaty interpretation can be submitted forthwith 
to arbitration pursuant to Article 38 of The Hague Convention for the 
pacific settlement of international disputes. 

In this way both the question of indemnity and the question of treaty 
interpretation can promptly be settled, and it will be observed that the 
only change made in the plan proposed by the Imperial German Govern- 
ment is that instead of eliminating either one of its alternative sugges- 
tions, they are both given effect in order that both of the questions 
under discussion may be dealt with at the same time. 

If this proposal proves acceptable to the Imperial German Govern- 
ment, it will be necessary also to determine whether, pending the ar- 
bitral award, the Imperial German Government shall govern its naval 
operations in accordance with its own interpretation, or in accordance 
with the interpretation maintained by the United States, as to the ob- 
ligations imposed by their treaty stipulations, and the Government of 
the United States would be glad to have an expression of the views of 
the Imperial German Government on this point. 

Lansing. 



